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MOTION OF AARP TO INTERVENE  
 

AARP hereby moves to intervene as a defendant for the purpose of seeking 

en banc review of this Court’s divided panel decision invalidating the Department 

of Labor’s Fiduciary Rule.1 Until now, AARP’s interests were aligned with those of 

the government, which had fully defended this and other challenges to the rule. But 

the government recently decided to veer off that path. That change now requires 

AARP to intervene to protect its interests, and the interests of millions of its 

members. 

AARP easily satisfies the standards for intervention. First, AARP’s motion is 

timely because it acted promptly “when it became aware that its interests would no 

longer be protected by the original parties.” Sierra Club v. Espy, 18 F.3d 1202, 1206 

(5th Cir. 1994). AARP had “no strong incentive to seek intervention in [this case] 

at an earlier stage,” because, until the government’s apparent about-face following 

the panel decision, it had vigorously defended its own regulation. Peruta v. County of 

San Diego, 824 F.3d 919, 940 (9th Cir. 2016) (granting intervention for purpose of 

en banc review following panel decision); see also Day v. Apoliona, 505 F.3d 963 (9th 

Cir. 2007) (same); Safir v. Gibson, 432 F.2d 137, 145 (2nd Cir. 1970) (same). And 

                                         
1 AARP has contacted counsel for all parties. The plaintiffs state that they 

oppose this motion and intend to file an opposition. The government takes no 
position on the motion. 
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AARP’s intervention “now, rather than earlier in the proceedings, does not cause 

prejudice” to any party, “since the practical result of its intervention—the filing of a 

petition for rehearing—would have occurred whenever [AARP] joined the 

proceedings.” Day, 505 F.3d at 965. Rather than inject new issues into the case, 

AARP’s intervention “will ensure that [this Court’s] determination of an already 

existing issue is not insulated from review simply due to the posture of the parties.” 

Id.  

Second, AARP has direct and vital interests in the rule’s enforcement, interests 

that the disposition of this appeal—including its “precedential effect”—may 

“impair or impede.” Espy, 18 F.3d at 1207. AARP has been at the forefront of the 

policies embedded in the rule for decades, was an ardent participant in the 

rulemaking, and played a leading role in defending the rule. The government’s 

apparent refusal to defend its rule leaves millions of AARP members without 

adequate protection from conflicted retirement advice, leading to substantial and 

measurable financial harm. 

Third, it is clear that “the existing parties do not adequately represent” 

AARP’s interests in light of the government’s new stance. Ross v. Marshall, 426 F.3d 

745, 761 (5th Cir. 2005). AARP “would only be assuming the adversary role 

formerly discharged by the Government.” Legal Aid Soc. of Alameda Co. v. Dunlop, 618 

F.2d 48, 50–51 (9th Cir. 1980). If the Court does not permit AARP to intervene to 
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seek rehearing, “there is no party in th[e] case that can fully represent its interests.” 

Peruta, 824 F.3d at 941.  

BACKGROUND 

Recognizing that fiduciary standards are “central to protecting the public 

interest in the integrity” of retirement benefits, and seeking to root out conflicts of 

interests that plague the retirement-products and investment-advice marketplace, 

DOL promulgated a package of several interlocking rules (collectively referred to as 

the “fiduciary rule” or “rule”) designed to impose fiduciary standards and 

obligations on investment advisers. See ROA322–538.  

Before the rule took effect, however, multiple groups of industry plaintiffs 

filed suit seeking to invalidate the rule. AARP submitted an amicus brief in support 

of the agency, explaining that the rule fell well within DOL’s statutory authority, 

and reflected a considered and legitimate exercise of that authority. On February 9, 

2017, the district court rejected the plaintiffs’ various challenges to the rule. See 

ROA9887–9940. The plaintiffs appealed.  

While the appeal was pending, the agency took several steps to delay the 

rule’s implementation. The agency initially issued a temporary non-enforcement 

policy and then, in November 2017, issued a final rule postponing the applicability 

date of the rule’s revised exemptions by eighteen months, until July 1, 2019, and 
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extending the non-enforcement policies that were previously set to expire on 

January 1, 2018. See 82 Fed. Reg. 56545 (Nov. 29, 2017).  

On March 13, 2018, the Tenth Circuit issued its decision in an industry-

group challenge to the agency’s rule. See Market Synergy Grp. v. U.S. Dep’t of Labor, 885 

F.3d 676 (10th Cir. 2018). Like this case, the Market Synergy appeal involved an APA 

challenge to the fiduciary rule’s treatment of annuity products. Reviewing the same 

administrative record, the Tenth Circuit rejected the challengers’ various 

arguments over (1) whether DOL had sufficiently supported its conclusion that 

fixed-indexed annuities should be treated differently from fixed-rate annuities, (2) 

whether DOL had adequately accounted for state regulatory regimes when 

concluding that existing laws have not eliminated the harms of conflicted advice, 

and (3) whether DOL’s regulatory impact analysis had reasonably addressed the 

fiduciary rule’s impact on the market for certain annuity products. See id. at 683–86.  

Two days later, a divided panel of this Court invalidated the rule. See Chamber 

of Commerce v. U.S. Dep’t  of Labor, 885 F.3d 360 (5th Cir. 2018). The panel majority 

held that the agency “lacked statutory authority to promulgate the Rule,” 

reasoning that the rule’s interpretation of “investment advice fiduciary” was 

“overreaching” and “fatally” in conflict “with the statutory text” of ERISA. Id. at 

376, 379. Chief Judge Stewart dissented. In his view, the agency’s rule involved a 
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valid and lawful exercise of its broad statutory authority under ERISA. See id. at 

388. 

In the wake of this Court’s divided panel decision, it appears that the 

agency’s litigating position has changed. Shortly after the decision, the agency 

publicly stated that, in light of this Court’s divided decision and “pending further 

review,” it would “not be enforcing the 2016 Fiduciary Rule.” See, e.g., Sarah 

O’Brien, Labor Department Won’t Enforce Investor Protection Rule after Court 

Decision, CNBC, Mar. 19, 2018, https://cnb.cx/2EQ6JoO. And, after the agency 

confirmed it would not enforce the rule, a different trade-association challenger 

stipulated with the government to dismiss its pending appeal in the D.C. Circuit of 

a district court’s decision upholding the rule. See Joint Stipulation of Dismissal, Nat’l 

Assoc. for Fixed Annuities v. U.S. Dep’t of Labor, No. 16-5345 (D.C. Cir. Mar. 23, 2018) 

(“NAFA”).   

ARGUMENT 

AARP seeks to intervene now to seek en banc rehearing of the panel 

decision. In so doing, AARP seeks to forestall harm to millions of workers, retirees, 

investors, and their families who were protected from conflicts of interest and 

misleading advice by the rule that the government is no longer defending. Because 

AARP and its members’ interests are likely “no longer [] protected by the original 

parties,” Espy, 18 F.3d at 1206, and because they meet all the requirements of 
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Federal Rule of Civil Procedure 24(a)—and Article III—AARP respectfully 

requests that this Court permit it to intervene to file for rehearing en banc. 

   AARP is entitled to intervene as of right. 

“Federal courts should allow intervention where no one would be hurt and 

greater justice could be attained.” Espy, 18 F.3d at 1205 (citation omitted). Under 

this Circuit’s precedent, movants are entitled to intervene when (1) the motion to 

intervene is “timely,” (2) the movant claims “an interest relating to the property or 

transaction that is the subject of the action,” (3) the movant is “so situated that the 

disposition of the action may, as a practical matter, impair or impede its ability to 

protect its interest,” and (4) the movant’s interest is “inadequately represented by 

the existing parties to the suit.” Espy, 18 F.3d at 1204–05 (citing Fed. R. Civ. P. 

24(a)(2)). AARP satisfies all these requirements. 

A.   AARP’s motion is timely. 

Because this motion is being filed soon after the government announced that 

it would not enforce the rule and agreed to dismiss the pending appeal of these 

same issues in the D.C. Circuit, it is timely. The timeliness of a motion to intervene 

“is not limited to chronological considerations [and] ‘is to be determined from all 

the circumstances.” Wal-Mart Stores, Inc. v. Tex. Alcoholic Beverage Comm’n, 834 F.3d 

562, 565 (5th Cir. 2016) (quoting U.S. v. U.S. Steel Corp., 548 F.2d 1232, 1235 (5th 

Cir. 1977)). The inquiry “is contextual; absolute measures of timeliness should be 
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ignored.” Id. (quoting Espy, 18 F.3d at 1205). Relevant factors include (1) the time 

elapsed since intervenor knew its interest in the case required intervention, (2) the 

purpose and necessity of intervention, and (3) the risk of prejudice to the existing 

parties. Espy, 18 F.3d at 1205–06 (explaining that the “gauge of promptness is the 

speed with which the would-be intervenor acted when it became aware that its 

interests would no longer be protected by the original parties”) 

1. Time elapsed. AARP “promptly move[ed] for intervention” as soon as 

the government appeared to abandon representation of its interests. Id. at 1205. 

The date of the agency’s apparent position-switch determines the relevant time 

frame for intervention: “courts often grant post-judgment motions to intervene 

where no existing party chooses to appeal the judgment of the trial court.” Acree v. 

Republic of Iraq, 370 F.3d 41, 50 (D.C. Cir. 2004), abrogated on other grounds by Republic 

of Iraq v. Beaty, 556 U.S. 848 (2009). A motion to intervene is timely, for example, 

when filed only after it became apparent that the “[g]overnment’s representation of 

the appellants’ interests became potentially inadequate . . . when it equivocated 

about whether it would appeal [an] adverse ruling of the district court” and 

movants sought to intervene “in order to ensure that the appeal . . . [took] place.” 

Smoke v. Norton, 252 F.3d 468, 470–71 (D.C Cir. 2001).  

Courts of appeals have applied this exact standard for motions to intervene 

for the purpose of seeking rehearing or rehearing en banc on appeal. In Peruta, for 
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example, the Ninth Circuit granted intervention for rehearing en banc where “the 

timing” of the motion to intervene “did not prejudice Plaintiffs,” and the movant 

“had no strong incentive to seek intervention . . . at an earlier stage,” because it 

“had little reason to anticipate either the breadth of the panel’s holding or the 

decision of [the existing defendant] not to seek panel rehearing or rehearing en 

banc.” 824 F.3d at 940; see also Day, 505 F.3d at 965 (granting intervention at the 

rehearing stage to a party that filed an amicus brief at the panel stage because it 

would “not create delay by injecting new issues into the litigation, but instead will 

ensure that our determination of an already existing issue is not insulated from 

review simply due to the posture of the parties”); Safir, 432 F.2d at 145 (noting that 

a company “sought leave to intervene for the purpose of seeking a rehearing,” 

following the panel’s decision, and that the panel “granted such leave”).  

That same logic applies here. AARP participated as amicus curiae in this 

Court, and anticipated continuing in this role so long as it “legitimately believed” 

that the agency would continue to “defend” its own rule. Espy, 18 F.3d at 1206. But 

that is no longer the case. In the wake of this Court’s divided panel opinion, the 

agency's decision to refuse enforcement of the rule, coupled with its approval of 

NAFA’s immediate effort to end the appeal in the D.C. Circuit, indicates that the 

agency intends to prolong a position of non-enforcement and abandon its defense 

altogether. AARP moved as soon as its interests in relief from the panel’s decision 
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invalidating the rule were undermined by the government’s statement (made after 

the panel decision in this case) that it would not enforce the rule at all. If the Court 

does not permit AARP to intervene, “there is no party in th[e] case that can fully 

represent its interests.” Peruta, 824 F.3d at 941.2 

 2. Purpose and necessity of intervention. As explained in more detail 

below—and in the movant’s declarations—“it is obvious that the economic 

interests of the movants are at stake.” Espy, 18 F.3d at 1207. The government’s 

latest decision to refuse enforcement of the rule, illustrated by its public statements 

and other industry challengers’ decisions to forego ongoing appeals, effectively 

acquiesces to the panel’s decision to vacate the rule and paves the way for its 

wholesale abandonment. In the absence of intervention, any additional substantive 

“briefing of issues” as well as the ability to continue to appeal the panel’s divided 

decision will be foreclosed. Id. As a consequence, AARP and its members will be 

deprived of the rule’s protections from misleading advice and conflicts of interest in 

the sale of services and products in the retirement-investment market, promulgated 

after extensive deliberation pursuant to a record more than sufficient to survive 

arbitrary and capricious review.  

                                         
2 The government has not definitively stated whether it will file a petition for 

rehearing en banc. Regardless, the possibility that it might file will become a non-
issue once midnight strikes on April 30, 2018, the deadline for the government’s 
rehearing petition. 
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3. Lack of prejudice. The timing of this motion does not prejudice 

existing parties. This analysis is “measured by the delay in seeking intervention, not 

the inconvenience to the existing parties of allowing the intervenor to participate.” 

Id. at 1206. (no prejudice from delay of intervention when motion was filed “less 

than three weeks after” inadequacy of representation became apparent). This 

requirement is designed to “prevent[] potential intervenors from unduly disrupting 

litigation, to the unfair detriment of the existing parties.” Roane v. Leonhart, 741 F.3d 

147, 151 (D.C. Cir. 2014) (internal citations omitted).  

But it is not prejudicial, or unfair, for movants to ensure that the rule is 

adequately defended, particularly when the government’s position is no longer 

adversarial to the industry challengers. If anything, the opposite it true: Denying 

this motion to intervene would only serve as “effective insulation” of the panel’s 

decision. Acree, 370 F.3d at 50. Nor would intervention here delay this litigation: 

AARP has filed this motion to intervene within the time for seeking rehearing and 

has prepared a petition for rehearing en banc that accompanies this motion.  

B.   AARP has a vital interest in this litigation that may be 
impaired or impeded, and therefore satisfies Article III 
standing requirements. 

1. Direct, substantial, and legally protectable interests. AARP has 

a vital interest in this litigation. The final resolution of this case will determine 

whether workers, retirees, and their families will be protected from misleading 
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information and conflicts of interest when they receive retirement advice 

concerning investments in their retirement accounts or purchase retirement 

products. The requirement that an intervenor establish a legally-protected interest 

is “a practical guide to disposing of lawsuits by involving as many apparently 

concerned persons as is compatible with efficiency and due process.” Espy, 18 F.3d 

at 1207 (citation omitted). The interest must be “direct, substantial, [and] legally 

protectable.” Id. It is enough that, if the challenge to the regulation succeeds, the 

intervenor will be harmed economically. Id.; see also Ceres Gulf v. Cooper, 957 F.2d 

1199, 1203 (5th Cir. 1992) (rejecting a “narrow[]” interpretation of “property or 

transaction” under Rule 24(a)(2)); Dimond v. District of Columbia, 792 F.2d 179, 192 

(D.C. Cir. 1986) (holding that insurer had an interest in defending statute limiting 

damages, and therefore insurer liability).  

AARP’s interest meets this standard. It is an organization of nearly 38 

million members dedicated to increasing the availability, security, equity, and 

adequacy of pension, health, and other employee benefits that countless members 

and other older individuals receive or may be eligible to receive. Add. Ex. A ¶ 2. 

One of its major priorities has been to assist Americans in accumulating and 

effectively managing the assets they will need to supplement Social Security, so that 

they can maintain an adequate standard of living in retirement. And it has been at 

the forefront of the policies embodied in the fiduciary rule: When President Obama 
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announced that he was directing DOL to propose the rule, he did it at AARP’s 

national headquarters in Washington, DC. Add. Ex. B ¶ 20. 

AARP has also been a direct and ardent participant in the rulemaking itself. 

AARP’s Legislative Counsel and Policy Director for Government Affairs, David 

Certner, was “the first witness to testify” at the agency’s hearing on the rule. Add. 

Ex. B ¶ 21. AARP submitted public comments “voicing vigorous support for the 

rule,” and “arguing that the 1975 regulations on investment advice [were] 

outdated and [didn’t] adequately protect the millions of Americans who are now in 

charge of their own retirement investment decisions through IRAs and 401(k) 

plans.” Add. Ex. B. ¶ 22. In those comments, AARP drew on its decades of 

experience and expertise about retirement savings to explain “how the proposed 

rule is consistent with ERISA and the Department of Labor’s authority,” and why 

it “would protect consumers in the modern individual account based retirement 

system, where defined benefit plans are all but obsolete.” Id. 

AARP has likewise played a prominent role in defending the rule against 

litigation and regulatory opposition. It filed an amicus brief in support of the rule in 

this case as well as in NAFA and Market Synergy—the two other cases that went up 

on appeal to the DC and Tenth Circuits, respectively. Add. Ex. B ¶ 31. And 

“[t]hroughout the litigation concerning the Fiduciary Rule in the Courts of 

Appeals, AARP has led the coalition of amici supporting the rule’s validity and 
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helping to inform courts nationwide about the rule’s crucial impact on broad 

swaths of the country’s population that would benefit from unconflicted advice to 

support their retirement security.” See Add. Ex. B ¶ 31. AARP also filed public 

comments opposing DOL’s “delay in enforcing the rule” because of the “urgency 

of implementing the rule’s protections for investors.” Add. Ex. B ¶ 27. As AARP 

told the agency, the “cost of the delay to investors is more significant than the cost 

to the financial services industry.” Id. 

The government’s apparent decision to abandon its defense of the rule puts 

retirement investors, including millions of AARP members, at incredible risk. As 

AARP has explained, without the rule’s protection, “millions” of its members will 

not be “adequately protect[ed]” from “conflicted retirement investment advice.” 

Add. Ex. B ¶¶ 21, 22. Absent the rule, investors face “high fees and expenses” and 

are at continuous “risk of being steered into higher-risk or lower-performing 

investments or paying excessive transaction costs.” Add. Ex. B ¶ 21.  

And these costs are not abstract. The White House Council of Economic 

Advisors has calculated that conflicted retirement investment advice “costs 

investors an estimated $17 billion each year.”  Add. Ex. B ¶ 21. Without the rule, 

underperformance associated with conflicts of interest in the mutual funds segment 

alone could cost IRA investors between $95 billion and $189 billion over the next 

10 years and between $202 billion and $404 billion over the next 20 years, 
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ROA646, and most at risk for the “adverse effects of conflicted advice” will be 

“low-to-middle-income individuals and small investors.” Add. Ex. B. ¶ 28. 

The bottom line: AARP’s “interests” in “protect[ing] consumers in the 

modern individual account based retirement system” would be irreparably harmed 

if the rule is vacated or the government refuses to enforce it. Add. Ex. B ¶ 22.   

2. Article III standing. For the same reasons, AARP has independent 

Article III standing to defend the rule. Last year, the Supreme Court made clear 

that “an intervenor must meet the requirements of Article III if the intervenor 

wishes to pursue relief not requested by a plaintiff.” Town of Chester, N.Y. v. Laroe 

Estates, Inc., 137 S. Ct. 1645, 1648 (2017). That requirement holds true of relief on 

appeal, such as rehearing. See Goldin v. Bartholow, 166 F.3d 710, 720 n.12 (5th Cir. 

1999). An organization has standing to intervene if (1) at least one of its members 

would have standing to sue in his or her own right; (2) the interests it seeks to 

protect are germane to its purpose; and (3) neither the claim nor the relief 

requested requires the participation of an individual member. Supreme Beef Processors, 

Inc. v. Dep’t of Agriculture, 275 F.3d 432, 437 n.14 (5th Cir. 2001).  

There is little question that AARP satisfies the last two criteria. Protecting 

consumers, workers, investors, retirees, and their families from conflicted or 

misleading advice in retirement-investment decisions is not only germane to 

AARP’s mission, it is one of its core objectives. See Add. Ex. B ¶ 3. AARP is the 
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leading authority on “retirement savings and the need for unconflicted advice;” 

and it is a leading advocate for protecting and enhancing the rights of those directly 

affected by the fiduciary rule: retirees and workers “who are now in charge of their 

own retirement investment decisions through IRAs and 401(k) plans.” See Add. Ex. 

B ¶ 22. AARP’s interest in protecting the legality of the rule is more than sufficient. 

See Competitive Enter. Inst. v. Nat’l Highway Safety Admin., 901 F.2d 107, 111 (D.C. Cir. 

1990) (explaining that the standard “is satisfied by a ‘mere pertinence’ between 

litigation subject and an organization’s purpose”). And, because defending the rule 

does not require the participation of members for individualized proof or monetary 

relief, “the only issue is whether [AARP’s] members have standing in their own 

right,” Cooper v. Texas Alcoholic Beverage Comm’n, 820 F.3d 730, 737 (5th Cir. 2016), 

which they do.  

To establish Article III standing at least one member must show: (1) injury-

in-fact; (2) causation; and (3) redressability. Id. (citing Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560 (1992)). As detailed above—and in the attached member 

declarations—there is no question that AARP’s members have a direct economic 

stake in the protections afforded by the fiduciary rule. As the agency explained in 

promulgating its rule, “[i]n today’s marketplace,” commissions “give [] . . . advisers 

a strong reason, conscious or unconscious, to favor investments that provide them 

greater compensation rather than those that may be most appropriate for the 
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[plan] participants.” ROA333. To combat these incentives, the rule delivered 

enhanced protections to investors, workers, retirees and their families for what is 

one of the toughest and most complex financial decisions they face. The outcome 

of the litigation will decide whether AARP members’ individual retirement 

accounts and access to retirement advice, information, and products will be 

protected from damaging conflicts of interests and bias. 

Multiple members have made clear their desire to obtain advice free from 

any conflict. See, e.g., Add. Ex. G ¶¶ 7, 9 (active bedside nurse nearing retirement 

“looking for financial advice” about moving money out of a 401(k), who doesn’t 

“currently have a relationship with a financial planner,” is “not knowledgeable 

about financial transactions,” and wants to “know who will give me advice that is 

in my best interests”); Add. Ex. C ¶¶ 5–7 (self-employed engineer who “plan[s] to 

retire in the next couple of years,” “want[s] to consolidate” his retirement accounts 

and “roll the money in my 401(k)s into an individual retirement account,” and is 

“looking for financial advice about this transaction”); Add. Ex. D ¶¶ 8, 13 (retired 

librarian “looking for financial advice about other investment options to make sure 

I’m doing as well as possible with my retirement money in terms of risks, fees, and 

growth” and worried that current advisor is not “complying with the fiduciary 

rule”).  
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And the potential harm that these members face is not abstract. As Mary Jo 

Simon, an 82-year-old retired secretary and AARP member explained, had the 

protections afforded by the fiduciary rule been in place earlier, she would have 

avoided a loss of more than $400,000 stemming from an unscrupulous and 

conflicted broker-advisor. See Add. Ex. E ¶ 9. After Ms. Simon retired in 2001, she 

rolled her 401(k) plan, along with her recently deceased husband’s 401(k) plan into 

an IRA and began investing those benefits “following the advice of the broker.” 

Add. Ex. E ¶ 6. “On more than one occasion,” she and her late husband “told the 

broker” that they were “ultra-conservative” investors “who wanted to avoid risk.” 

Add. Ex. E ¶ 7. Their broker “assured” them that “he would invest [their] funds in 

safe, secure, low-risk investments.” Add. Ex. E ¶ 7. That did not happen. As Ms. 

Simon found out, virtually “all of funds” had been invested in “private placement 

investments”—risky securities that conservative retirement investors would never 

consider. Add. Ex. E ¶ 8. As Ms. Simon learned, her investor “had financial 

interests” in those investments. Add. Ex. E ¶ 8. “Almost all of the investments 

ultimately failed’ and she lost $434,197—nearly all the money she had planned to 

live on—because her broker was not acting “in [her] best interest.” Add. Ex. E 

¶ 10. 

This presentation is enough for injury-in-fact. Article III standing for non-

regulated parties is satisfied where the “injury is fairly traceable to the regulatory 
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action . . . that the [plaintiff] seeks in the underlying lawsuit.” Fund for Animals, Inc. 

v. Norton, 322 F.3d 728, 733 (D.C. Cir. 2003). And that is particularly true in a 

situation like this one: where “a party benefits from agency action, the action is 

then challenged in court, and an unfavorable decision would remove the party’s 

benefit.” Crossroads Grassroots Policy Strategies v. Fed. Election Comm’n, 788 F.3d 312, 

317 (D.C. Cir. 2015). See, e.g., Supreme Beef, 275 F.3d at 437 n.14 (holding that 

association had Article III standing where suit “deal[t] with the application of a 

performance standard that affects [association’s] members”); Stilwell v. Office of Thrift 

Supervision, 569 F.3d 514, 519 (D.C. Cir. 2009) (explaining that, where agency takes 

some action “with the purpose and substantially probable effect of economically 

helping regulated Party A and hindering Party B, Party B ordinarily will have 

standing to challenge the rule”); Military Toxics Project v. EPA, 146 F.3d 948, 954 

(D.C. Cir 1998) (concluding that associational standing to intervene is met where 

members benefited from existing rule challenged by petitioner).  

Delaying the rule will also cause both “immediate” and “threatened” harm 

to AARP members. Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 342–43 

(1977). Because (as the agency concluded) the “variety and complexity of financial 

products,” has “widen[ed] the information gap between advisers and their clients,” 

investors “are often unable to assess the quality of the expert’s advice” or to “guard 

against the adviser’s conflicts of interest.” ROA330–31. As a result, delaying (or 
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declining) enforcement of the rule will harm AARP’s members who are likely to 

confront retirement-investment decisions in the near future. See, e.g., Add. Ex. G ¶ 6 

(discussing desire to retire in “two to three years” and actively looking for financial 

advice about “what to do with my 401(k)”); Add. Ex. C ¶ 9 (noting the concern that 

“many people calling themselves advisors do not have to act in my best interests” 

and “not sure who has to do that under the law”).   

Causation and redressability are satisfied for similar reasons. AARP’s injuries 

(along with those of its members) are “fairly traceable” to the panel’s decision 

vacating the rule and handing the industry challengers all the relief they sought “in 

the underlying lawsuit.” Fund for Animals, 322 F.3d at 733. And “a decision 

favorable” to AARP—reversing the panel decision vacating the rule—will redress 

these harms. Id. As a result, AARP and its members have both a legally protected 

interest under Rule 24(a)(2) and Article III standing to intervene independently. 

LULAC v. Boerne, 659 F.3d 421, 434 n.17 (5th Cir. 2011) (“[A] movant who shows 

standing is deemed to have a sufficiently substantial interest to intervene.”).  

3. Impairment of interests. For the same reasons, “an adverse resolution 

of [this appeal] would impair [the movant’s] ability to protect their interest.” Espy, 

18 F.3d at 1207. The plaintiffs’ case “is premised on the argument that” the 

fiduciary rule is unlawful, and AARP’s members are “the beneficiaries of this 

regulatory system.” Wal-Mart, 834 F.3d at 566.  
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AARP and its members are harmed every day the enforcement of the rule is 

enjoined—as workers, retirees, investors, and their families are forced to face the 

ongoing risk from damaging conflicts of interests and bias when it comes to advice 

about their individual retirement accounts and access to retirement information 

and products. And the harm to AARP members from that ongoing misleading or 

conflicted advice or sale “during any interim period would be substantial.” Fund for 

Animals, 332 F.3d at 735.  

C.   AARP’s interests are not adequately represented. 

Finally, intervention is warranted because the federal government appears to 

no longer represent AARP’s or its members’ interests. For this, the “burden is 

‘minimal’” and “the applicant need only show that the representation ‘may be’ 

inadequate.” Espy, 18 F.3d at 1207 (internal citations omitted). “[I]ntervention 

ordinarily should be allowed unless it is clear that the party will provide adequate 

representation for the absentee.” 7C Charles Alan Wright & Arthur R. Miller, 

Federal Practice and Procedure § 1909 (3d ed.).  

Here, AARP intervenes only to “assum[e] the adversary role formerly 

discharged by the Government.” Dunlop, 618 F.2d at 50–51; see also Mausolf v. 

Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996) (granting intervention to defend a rule 

based only on legitimate “concerns about the Government’s enthusiasm for 

defending” it). That AARP “has participated previously in this action as amicus 
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curiae does not mean that its interest is protected now, as its ability to seek further 

review is conditioned on attaining party status.” Day, 505 F.3d at 965. As a result, 

unless this Court grants intervention in this proceeding, “no petition for rehearing 

can be filed in this Court, and there will be no opportunity for the Supreme Court 

to consider whether to grant certiorari.” Id. at 966. Because it appears “no party” 

in this litigation “can fully represent its interests” if intervention is denied, AARP 

has “appropriately sought to intervene to fill the void.” Peruta, 824 F.3d at 941. 

   In the alternative, this Court should grant movant permissive 
intervention. 

In the alternative, the Court should allow for permissive intervention of 

AARP under Federal Rule of Civil Procedure 24(b)(1). That rule grants courts 

broad discretion to allow intervention under appropriate circumstances, providing 

that “[o]n timely motion, the court may permit anyone to intervene who … has a 

claim or defense that shares with the main action a common question of law or 

fact.” Fed. R. Civ. P. 24(b)(1). This is a substantially lower burden than the test for 

intervention as of right under Rule 24(a)(2).  

For most of the same reasons already discussed above, permissive 

intervention is warranted. First, the motion is timely. See League of United Latin Am. 

Citizens v. Wilson, 131 F.3d 1297, 1308 (9th Cir. 1997) (explaining that timeliness 

inquiry is the same). Second, there are obviously common questions of law and fact. 

Third, the Court should exercise its equitable discretion to permit intervention 
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under Rule 24(b) because this case presents issues of exceptional importance to 

AARP that the government either cannot or will not adequately protect. 

CONCLUSION 

The Court should grant AARP’s motion to intervene as a defendant-

appellee in this case for the purpose of seeking rehearing en banc. 
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